Town of Whitingham
Planning Commission

MINUTES OF MARCH 20, 2019

These Minutes will be accepted into the public record (with any corrections noted) at a future meeting of the
Whitingham Planning Commission.

The Whitingham Planning Commission held a special meeting on Wednesday, March 20,
2019 at 7:00pm in the Whitingham Municipal Center, 2948 VT Route 100, Jacksonville,
VT.

Attendees: Brad Lackey, Chair; members: Linda Donaghue; Kristen Breeden (arrived at
7:42pm). Gig Zboray, Zoning Administrator. John Bennett of Windham Regional
Commission. Others: Seth Boyd, resident; Wayne Corse, Selectboard member.

Call to Order,
Brad Lackey called the meeting to order at 7:09 p.m.

Additions or Changes to Agenda: Gig noted that under “other business” the Planning
Commission should review and possibly sign VTel documents, other business was moved
to immediately follow hearing of visitors.

Hearing of Visitors

Seth Boyd had many questions about the permit process as it pertains to the 732
Sadawga Lake Road permit. He'd like to look at it as a review of the permit approval
process, and also to point some things out for the Planning Commission to review during
the Zoning Regulation update. He is interested in this topic because there is a lot across
the street from his property in the same situation (non-conforming lot, non-conforming
structure, non-conforming use). He is concerned for his property value and his salable
value. He expressed his thought that the town has a great Zoning Regulation and Town
Plan, but that he feels there are instances when those documents are not followed and/or
enforced.

A permit was issued to demolish an existing camp, change the use from primitive camp to
single-family home, and build a new single-family home. Mr. Boyd felt there was too much
going on on a single-permit. He questioned where in the zoning regulation does it allow
the original structure to be replaced. Mr. Lackey answered that the non-conforming
structures section is vague in the differences between structures and uses. It does say
that you are not supposed to alter, enlarge, move, extend, reconstruct or restore, nor shall
any external evidence of such use be increased by any means whatsoever. Of course, it
says use and not structure which makes it gray again. Mr. Boyd suggested that when the
zoning regulation is updated to make it clear what you can do with non-confirming use,
non-conforming structure, and non-conforming lot separately to be clearer. Right now, it is
all meshed together in the three or four paragraphs. Mr. Lackey indicated that there will a
lot of work done in the definitions to help make things clearer.

State statue says that a discontinued use can not be less than 6 months. Mr. Boyd feels
that the use was discontinued when the original structure was demolished. Gig indicated
that they had demolition approval on their permit and that permit allows them 2 years to



complete their project.

The other part of the permit is that it was approved on November 14™, it must be posted
for 14 days before the permit is valid. Mr. Boyd indicated that the house was demolished
2 days after the permit was approved. Gig noted that demolition does not require a 14-day
posting period. Mr. Boyd questioned if the permit is to be posted on the property, yes it
should have been posted by the applicant. He said had it been posted on the property he
might have seen it and asked questions immediately. It gives the abutters, the
neighborhood and the town an appeal period.

According to Mr. Boyd the application says seven times that it is same as existing, when
they swapped the new one in it clearly isn't. He questioned if we notified the property
owner of violation. When the piers to support the new structure were installed Gig notified
the project manager that complaints had been received that they were not in the original
footprint.

Mr. Boyd noted that the zoning permit says that a permit is voided in the event of any
misrepresentation. He feels it was a misrepresentation.

Gig indicated that an official notice of violation was not issued but she has been in regular
contact with the engineer and the project manager about the issues. Gig reported this
project to Shorelands Protection and they forwarded it to Wetlands.

Mr. Boyd expressed his opinion that the property owner and the project manager are
professional planners and they knew that they were not following the permit.

The permit indicates no change to the garage or the woodshed. Mr. Boyd noted that the
garage was torn town last summer. Gig confirmed that no permit was issued for the
demolition of the garage.

Mr. Boyd questioned some procedural stuff, he reviewed a checklist that Gig created that
she uses to process all permits. It indicates that a $20 recording fee is required. It
appears that Gig forgot to collect that fee.

On the signature page of the zoning application it references the 2007 Zoning Regulation.
Gig replied that they used the old permit application. There are some old permit
applications floating around. It also references that any appeals should go to Windham
Superior Court but Environmental Court deals with all zoning issues. The updated zoning
application does still say Superior Court.

Discussion about what state agencies need to review a local permit before it is issued
(section 3.6 page 17). Mr. Lackey noted that we cannot stop approval, but we can put a
condition on the approval that no construction can begin until state approval. The
application and the approval certificate both indicate that it is the applicant’s responsibility
to make sure they have all state permits required. Gig indicated that she can only hold a
permit for septic approval. Mr. Bennett noted that state statue has been changed to say if
the project is in the flood zone it would require a permit be held until the state Flood Plain
Manager reviewed it (or a 30 day period has passed without their comment) or if it is in
River Corridor protection area that the town has designated in their bylaw (we do not have
River Corridor protection in the current zoning regulation).



Mr. Corse noted “if that’'s not a wetlands violation, | don’t know what is”. Mr. Lackey
agreed and said we should wait and see what the state will do. He also indicated that the
state allows someone to “buy their way in” to the wetlands.

Mr. Boyd found in the Zoning Administrators Handbook (page 19) that the Zoning
Administrator is required by law to enforce violations of the zoning bylaws. “A municipality
that fails to regularly enforce violations of its permits and bylaws undermines the planning
and zoning process and its goals. Lack of enforcement also fosters disrespect for the
bylaws and send a message that local regulations have no force or effect”. Gig again
noted that the applicant is well aware of the violations.

Mr. Boyd feels that there are certain people who will do what they want and will just pay
the fines. He stated again that he is just trying to point out the process. He felt the
Planning Commission, the ZBA, and/or the Selectboard should review permits before they
are issued. Mr. Lackey questioned “every permit?” No just ones that have a red flag on
them. Gig usually discusses and get clarification from Brad Lackey on odd issues.

Mr. Lackey agreed with all the comments about the regulations needing updating (as the
Planning Commission is currently doing). They will also take into consideration his
comments about the process. He commented that the next step in this issue will go before
the Zoning Board of Adjustment which has a history of approving waivers if the neighbors
do not complain. Linda Donaghue noted that this is complicated stuff and it is changing all
the time.

Mr. Boyd indicated that he is not advocating for strict policing of development but when we
don’t uphold these plans, we are wasting our time. Mr. Boyd noted that many of the
comments he has heard are about the ugliness of the building. He questioned if the
Planning Commission had ever considered having a development review board. Mr.
Lackey indicated that yes, it was considered but locals were not interested.

Mr. Bennett suggested that the Planning Commission have a conversation with the
Selectboard regarding enforcement. Mr. Corse suggested there has to be enforcement on
this issue.

Ms. Breeden indicated that she had considered resigning as a Planning Commissioner
over this issue. Her time is very thin, and she feels that zoning issues not being enforced
is a complete waste of her time on the Planning Commission.

Gig noted again that she is the one who reported this issue to Shorelands. Although the
Zoning Regulation has wording in place for issuing fines, after research Gig found out that
fines can only be issued by an “officer” approved by the Judicial Bureau. The Selectboard
had found that it is difficult to collect fines because there is no enforcement on the state
side. Gig’s understanding is that the purpose of fines is that if they are not paid the state
would not let someone renew their drivers license or car registration, but that is not
happening. Mr. Boyd thought that a letter saying they are in violation should be written.
Gig had contacted them several times before by phone and by email. She noted that the
best approach is the friendly approach. This case is extreme in every manner. Mr. Boyd
again noted his fear that it could happen across from his house. Gig noted that she will
often call Mr. Lackey questioning strange or unclear situations that come up. She has
been working with the Planning Commission to update the Zoning Regulation to be a



clearer document, she worked with the Planning Commission on the last update in 2014.
The problem is that many of these things sound good in the re-write phase but when it is
time to implement them it is found to still be unclear in different situations. She noted that
this guy went way overboard. She has dealt with other issues in an easier manner. The
Selectboard said to wait to let it run through the state Shorelands and Wetlands reviews
and then address the issue.

Mr. Corse questioned Mr. Boyd what his take was. Mr. Boyd said there needs to be a
conversation with the Selectboard. Statue says that if the Zoning Administrator is aware of
a zoning violation, they must notice it, they do not have discretion. He feels the Zoning
Administrator has not noticed it. Mr. Bennett found in statute that the Zoning Administrator
has up to 15 years to address the issue. Ms. Donaghue noted that if one violation was to
be issued a notice of violation then we should issue violations for all cases in town. Mr.
Lackey asked Mr. Corse if the Selectboard wanted to discuss this, Mr. Corse responded, ‘I
would think so”. Gig will add it to the next Selectboard agenda.

Mr. Boyd questioned the time line for the zoning update. It was noted that the Planning
Grant expires at the end of May, we will continue working on it until complete, the adoption
process is a long one requiring the Planning Commission to hold a hearing and then the
Selectboard hold a hearing. Short answer is that is won’t be immediate.

Mr. Boyd again noted that his approach was not to point fingers, but he thinks we have a
systemic topic to try to get control of.

Other Business — Viel Tower on Dan Purjes land on Streeter Hill

Mr. Phil Edelstein has worked hard with Mr. Purjes and VTel to push this project forward.
VTel decided to go through the permitting process via the state rather than local zoning. A
document was provided to the Planning Commission to indicate if the project is approved
with no comments, approved with comments or not in favor of the project. Discussion
ensued. A motion was made by Linda Donaghue for Brad Lackey to sign the VTel
Wireless cell tower documents noting Planning Commission approval of the project
with no comments, seconded by Kristen Breeden, all in favor with Brad Lackey
casting his vote.

Approve Minutes of November 14, 2018 and December 12, 2018

A motion was made by Kristen Breeden to accept the Minutes of November 14 and
December 12, 2018 as written, seconded by Linda Donaghue, all in favor with Brad
Lackey casting his vote. There were no meetings in January or February of 2019.

Zoning Administrator, 732 Sadawga Lake Road, brief update:
Due to the extensive conversation above Gig didn’t provide an update.

Continue work on Zoning Requlation:

Ironically the Planning Commission picked up with the zoning update at Article 6
discussion of non-conformities. It was agreed that in order to make this section clearer
that non-conforming uses, non-conforming structures and non-conforming lots should be
separated in the update.

We will need to add a definition of footprint and discuss if it extends to the eaves (dripline)
or only the foundation. If someone were to add a bay window that would extend the
footprint (shadow).



John Bennett recommended that town council or a well regarded land use attorney (such
as Paul Gilles or Jim Barlow) review the updated Zoning Regulation before it is adopted.

Mr. Bennett also recommended that the Zoning Administrator ask on the ZA list-serve —
who’s got a good example of dealing with non-conformities.

Next Meetings: Mr. Bennett suggested meeting more often to get some real work done on
the update. Available Planning Commission members will meet with Mr. Bennett on
Monday, March 25™" at 6:30pm in the Town Clerk’s office and again on Wednesday,
April 3'9 at 6:30 in the Selectboard Office.

Adjourn
A motion to adjourn was made by Brad Lackey at 9:20pm, seconded by Linda

Donaghue, all in favor.

Respectfully submitted,
Gig Zboray, Zoning Administrator



